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The Honorable Mark S. Schweiker
Governor of the Commonwealth of Pennsylvania
225 Main Capitol
Harrisburg, PA 17120

Dear Governor Schweiker:

I am calling upon you to exercise your authority under state law to immediately
request a legal opinion from Attorney General Mike Fisher in regard to the case of Nixon
et al. v. the Commonwealth of Pennsylvania, 359 M. D. 2000, Commonwealth Court
Docket, reported December 11, 2001.

As you know, this case challenged the ban on hiring and employing individuals to
work in nursing homes, personal care homes, domiciliary care homes, older adult daily
living centers and home health care agencies if they have been convicted of serious
crimes enumerated in the Older Adults Protective Services Act (OAPSA). Those crimes
include criminal homicide, rape, aggravated assault, sexual assault, indecent assault,
unlawful restraint, statutory sexual assault, involuntary deviate sexual intercourse, incest,
indecent exposure, sexual abuse of children, aggravated indecent assault, felony theft or
two or more misdemeanor theft offenses, forgery, securing execution of documents by
deception, intimidation of witnesses or victims, retaliation against a witness or victim, a
felony offense of prostitution, dealing with obscene and other sexual materials and
performances, the corruption of minors, arson, burglary, robbery, kidnapping, concealing
the death of a child, dealing in infant children, endangering the welfare of children, a
felony drug offense, and a federal or out-of-state crime similar to any of these crimes.

Commonwealth Court ruled that the criminal records provisions of the act were
unconstitutional only in respect to the petitioners who filed the lawsuit. It did not rule the
hiring ban was unconstitutional in respect to all current and prospective employees in
programs that provide care to older, disabled individuals.

Apparently, the Department of Aging has taken the position that the court's ruling
voided Section 503 of the OAPSA in its entirety, thus lifting the ban on hiring certain
criminal offenders. On its website the department has issued a notice indicating that as a
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result of the court decision facilities will now have "discretion to make their decision as
to whether to hire applicants." In addition, on December 27, 2001, the department
submitted final-form adult protective services regulations to IRRC (the Independent
Regulatory Review Commission) and the House and Senate standing committees that
obliterate the ban on hiring and retaining employees convicted of various criminal
offenses. In its place, the department would simply require that the criminal history
reports be maintained as part of an individual's employment records. The prohibition on
hiring or retaining employees with certain criminal records is completely eliminated.
Moreover, the department has indicated to providers that because of the Commonwealth
Court ruling it cannot determine an applicant's eligibility for employment in respect to
FBI checks and the determination to employ the applicant is at the discretion of the
facility.

It is unthinkable that hundreds of thousands of our most vulnerable citizens, many
of them severely physically and mentally incapacitated, will be left without the
protections mandated by the law. As stated in the OAPS A,

" It is declared the policy of the Commonwealth of Pennsylvania that older adults
who lack the capacity to protect themselves and are at imminent risk of abuse,
neglect, exploitation or abandonment shall have access to and be provided with
services necessary to protect their health, safety and welfare." (Act 79 of 1987)

In lieu of the Attorney General's decision on whether or not to appeal the decision
to the Supreme Court and without further clarification from the Attorney General as to
the Commonwealth Court's decision, I fear that our state will be inviting disaster and
putting thousands of fragile, immobile, disabled and severely low-functioning adults in
harm's way and jeopardizing their health and safety. The Department of Aging, which
was created to protect and advocate for the needs of older persons, has rushed to
judgment on this court decision and I believe misread the decision. I would like the
Attorney General to review the case and issue his opinion on the case, the law, the
responsibilities of providers, and the safeguards granted to recipients of services.

The safety of thousands of our most vulnerable residents rests in your hands.
Please act swiftly to request the Attorney General's legal opinion on this case. I look
forward to hearing from you.

pVTN BLAUM, Democratic Chairman
Judiciary Committee

Enclosures
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IN TOE SUPREME COURT OF PENNSYLVANIA
MIDDLE DISTRICT

EARL NIXON, REGINALD CURRY,
KELLY WILLIAMS, MARIE MARTIN,
THEODORE SHARP, and RESOURCES
FOR HUMAN DEVELOPMENT, INC.,

No. M.P. Appeal DkL 2002

TME COMMONWEALTH OF
PENNSYLVANIA, DEPARTMENT OF
PUBLIC WELFARE OF THE
COMMONWEALTH OF
PENNSYLVANIA, DEPARTMENT OF
AGING OF THE CWfMONWTEALTH
OFPE#NSYLVAm&,and :
DEPARTMENT OF HEALTH OF THE
COMMONWEALTH OF
PENNSYLVANEA,

Respondents

JURISDICnONAL STATEMENT

Appellants, Commonwealth of Pennsylvania, the Pennsylvania Department of Public

Welfare, the Pennsylvania Department of Aging and the Pennsylvania Department of Health have

appealed from the order entered by Commonwealth Court in this case on December 11, 2001. In

that order, Commonwealth Court denied Appellants5 preliminary objections to the Petition for

Review and granted the Appellees' motion for summary relief. In support of this appeal, the

Appellants submit the following Jurisdiction! Statement, pursuant to Pa. R.A.P. 909 and 910.

Reports of the Opinion Below

The December I I , 2003 opinion of the Commonwealth Court has not yet been

reported. A copy of the opinion and order is appended to-tiiis statement.
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Jurisdiction*! Basis

This is an appeal from Commonwealth Court's order entering declaratory and

injiinctivc relief against Commonwealth agencies b a matter which was originally commenced in

that court. This Court has jurisdiction over the appeal pursuant to 42 Pa.CS. § 723(a) and PaJL A.P.

3! l(a)(4). This Court also has jurisdiction pursuant to Pa. RAP. 34 l(bXl) as it effectively disposes

of mi. claims and of all parties. The Commonwealth Court's order was entered on December 11,

2001, and the Notice of Appeal was filed on January 9, 2002.

Text of the Order in Question

The Commonwealth Court's December 11,2001 Order is as follows:

AND NOW, this 11* day of December, 2001, Respondents' preliminary
objections are ovexruied, and Petitioners" motion for summary relief is granted.

DORIS A. SMITH, Judge

Procedural History

The appellees, five individuals who have either lost positions in facilities caring for

older citizens or have been precluded from applying for such positions, brought this action in

Commonwealth Court's original jurisdiction to enjoin and invalidate a portion of the Older Adults

Protective Services Act Act of November 6, 1987, P.L, 381, 35 P.S. §10225.101, et seq~ as

amended by The Act of June % J 997, PX. 160. The petition for review named the Commonwealth

of Pennsylvania and its agencies which are responsible for enforcing the challenged provisions as

respondents. The appellees sought preliminary icjiznetive relief, but that relief was denied by

Commonwealth Court. The Appellant filed preliminary objections to the Petition for Review and

petitioners filed a motion for summary relief pursuant to Pa.R.AJ\ 1532(b). By order dated

-2-
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December 11, 2001, die motion for the appellants" preliminary objections were overruled and

appellees' summary relief was granted In granting appellees request for summary relief,

Commonwealth Court declared the challenged portion of the Older Adults Protective Services Act

to be unconstitutional as applied to the- individual petitioners.

Questions Presented for Review

1. Did the Commonwealth Court err in deciding that Section 503 of the Older Adults

Protective Services Act, 35 P.S. 10225.503 violated Article L §1 of tbe Pennsylvania Constitution?

2. Did Commonwealth Court err m granting the motion for summary relief?

3. Did Commonwealth Court err in denying Appellants' preliminary objections to the

Petition for Review?
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BY:

Respectfully submitted,

D.MICHAEL FISHER
Attorney General

MICHAEL L. HARVEY I
Senior Deputy Attorney General

SUSAN I. FORNEY
Chief Deputy Attorney Genera]
Chief, Litigation Section

CALVIN R. KOONS
Senior Deputy Attorney General

JGHNG.KNORR
Chief Deputy Attorney General
Chief, Appellate Litigation Section

15*F!oor, Strawberry Square
Hanisburg, PA 17120
PHONE: (717)783-6896
FAX: (717)772-4526

BATE: January 9,2002
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

EARL NIXON, REGINALD CURRY,
KELLY WILLIAMS, MARIE
MARTIN, THEODORE SHARP, AND
RESOURCES FOR HUMAN
DEVELOPMENT, INC.,

Petitioners

THE COMMONWEALTH OF
PENNSYLVANIA, DEPARTMENT
OF PUBLIC WELFARE OF THE
COMMONWEALTH OF
PENNSYLVANIA, DEPARTMENT
OF AGING OF THE
COMMONWEALTH OF
PENNSYLVANIA, AND
DEPARTMENT OF HEALTH OF THE
COMMONWEALTH OF
PENNSYLVANIA,

Respondents

NO. 359 M.D. 2000
ARGUED: November 1,2000

BEFORE: HONORABLE JOSEPH T. DOYLE, President Judge
HONORABLE BERNARD L. McGINLEY, Judge
HONORABLE DORIS A. SMITH, Judge
HONORABLE DAN PELLEGRINI, Judge
HONORABLE ROCHELLE S. FRIEDMAN, Judge
HONORABLE JAMES R. KELLEY, Judge
HONORABLE JIM FLAHERTY, Judge

OPINION BY JUDGE SMITH1 FILED: December 11, 2001

Petitioners Earl Nixon, Reginald Curry, Kelly Williams, Marie

Martin, Theodore Sharp and Resources for Human Development, Inc. (RHD), a

non-profit social service organization, filed in this Court's original jurisdiction their

lrThis case was assigned to the opinion writer on September 11, 2001.



criminal history background checks of all applicants for employment with covered

facilities, and it prohibited a facility from hiring an applicant or retaining an

employee required to submit information pursuant to Section 502(a), 35 P.S.

§ 10225.502(a), if the applicant or employee was convicted of certain specified

criminal offenses. Section 503(a) of the Act, 35 P.S. §10225.503(a).

The Legislature again amended the Act by the Act of June 9, 1997,

P.L. 160 (Act 13). Among other changes, Act 13 rewrote the enumerated

disqualifying felonies and misdemeanors in Section 503 and removed the ten-year

limitation period for convictions involving lesser crimes formerly found in that

section.3 Any potential employee and those employed in covered facilities for less

3Section 503 of the Act now provides in part:

(a) General rule,—In no case shall a facility hire an applicant or retain an
employee ... if the applicant's or employee's criminal history record information
indicates the applicant or employee has been convicted of any of the following
offenses:

(1) An offense designated as a felony under ... The Controlled Substance,
Drug, Device and Cosmetic Act.

(2) An offense under one or more of the following provisions of 18 Pa.C.S.
(relating to crimes and offenses):

Chapter 25 (relating to criminal homicide).
Section 2702 (relating to aggravated assault).
Section 2901 (relating to kidnapping).
Section 2902 (relating to unlawful restraint).
Section 3121 (relating to rape).
Section 3122.1 (relating to statutory sexual assault).
Section 3123 (relating to involuntary deviate sexual intercourse).
Section 3124.1 (relating to sexual assault).
Section 3125 (relating to aggravated indecent assault).
Section 3127 (relating to indecent exposure).
Section 3301 (relating to arson and related offenses).
Section 3502 (relating to burglary).
Section 3701 (relating to robbery).

(Footnote continued on next page...)



constitutionality of acts of the General Assembly. They also contend that federal

decisions permit legislatures to enact the type of legislation at issue here and that if

the Court were to grant relief, other state statutes restricting employment

opportunities might also be invalidated. Citing Heller v. Doe, 509 U.S. 312

(1993), inter alia, Respondents state that they have no obligation to produce

evidence to sustain the rationality of a statutory classification and that the one here

has a reasonable basis. Moreover, the Act does not violate Petitioners1 due process

In ruling upon preliminary objections in the nature of a demurrer, the

Court must accept as true all well-pled facts of the complaint and all reasonable

inferences therefrom, and it must determine whether the facts pled are legally

sufficient to permit the action to continue. Altoona Housing Authority v. City of

Altoonay A.2d (Pa. Cmwlth., No. 1619 CD. 2000, filed July 17, 2001).

To sustain preliminary objections, it must appear with certainty to the Court that

the law will permit no recovery, and all doubt must be resolved in favor of refusing

to sustain the objections. Id.; Bavavordeh v. Borough Council of Prospect Park,

706 A.2d 362 (Pa. Cmwlth. 1998). In reaching its decision, the Court has reviewed

and accepted as true, inter alia, the following well-pled facts.

Thirty years ago, in 1971, Mr. Nixon was convicted at the age of

nineteen of possession of marijuana for his personal use and was sentenced to three

years of probation, which he completed satisfactorily. After employment training

by the Pennsylvania Office of Vocational Rehabilitation, Mr. Nixon changed his

career as a small business owner and became employed in 1990 as a direct-care

specialist with the Allegheny Valley School, a facility that provided care to

mentally ill patients. Respondents admit that Mr. Nixon was an excellent worker,



worked in the healthcare field for approximately twelve years, having earned an

associate's degree in phlebotomy and later becoming a certified phlebotomist and a

member of the American Society of Clinical Phlebotomists. She became

employed in 1988 at Montgomery Hospital in Norristown as a phlebotomist,

providing services to various nursing homes. Because she had not been employed

at the hospital for twelve months preceding the effective date of Act 13, the

hospital discharged her due to the 1974 conviction. She is now forever barred

from working in a facility covered by the Act.

RHD provides services for individuals suffering from mental illness,

mental retardation or chemical dependency. It recruits many of its employees from

the inner city, and between July 1, 1997 and July 30, 1998 RHD hired 362

individuals to work in its facilities, located principally in Pennsylvania. Because

of Act 13, RHD was required to discharge twenty-five employees, twenty-three of

whom are African-Americans and included Petitioners Curry and Martin. RHD

averred that the Act has interfered with its ability to hire and retain the best

qualified employees and has adversely impacted upon its ability to provide services

to its clients. RHD was forced to terminate a successful support program that it

administered for veterans at the Coatesville Veterans Administration Hospital due

to the Act's adverse impact on its workforce.

m
Article I, Section 1 of the Pennsylvania Constitution provides: "All

men are born equally free and independent, and have certain inherent and

indefeasible rights, among which are those of enjoying and defending life and

liberty, of acquiring, possessing and protecting property and reputation, and of

pursuing their own happiness." As was noted in Hunter v. Port Authority of



Petitioners argue that the holding in Secretary of Revenue v. John's

Vending Corp., 453 Pa. 488, 309 A.2d 358 (1973), controls the outcome of this

case. In John's Vending the Supreme Court reversed this Court's decision to

uphold the revocation of a wholesale cigarette dealer's license based upon the prior

conviction record of a fifty-percent shareholder and former president of the

company, Raymond Martorano. In reversing this Court and reinstating the license,

the Supreme Court noted that every citizen has a right to engage in lawful

employment, and a state may not deprive such citizen of this right unless the

deprivation is reasonably related to the state interest sought to be protected. It

further stated that remote convictions were irrelevant to predicting future behavior

and that courts must interpret statutes according to reason and to their spirit.

The Supreme Court reasoned in relevant part in John's Vending:

Where, as here, nearly twenty years has expired since the
convictions and the record reveals that the individual has
held this position of responsibility for twelve years
without any allegation of impropriety, it is ludicrous to
contend that these prior acts provide any basis to evaluate
his present character.

... To interpret Section 403(2) as a blanket
prohibition barring anyone who has been convicted of a
crime of moral turpitude without regard to the
remoteness of those convictions or the individual's
subsequent performance would be unreasonable. We
cannot assume that the legislature intended such an
absurd and harsh result. See, Appeal of Gagliardi, 401
Pa. 141, 163 A.2d418.(1960).

We are also mindful that such a result runs afoul of
the deeply ingrained public policy of this State to avoid
unwarranted stigmatization of and unreasonable
restrictions upon former offenders. This State in recent
years has been unalterably committed to rehabilitation of
those persons who have been convicted of criminal
offenses. To forever foreclose a pennissible means of
gainful employment because of an improvident act in the



A recent decision by the Court, sitting en bane, in Mixon v.

Commonwealth, 759 A.2d 442 (Pa. Cmwlth. 2000), affdper curiam, Pa. ,

A.2d (No. 14 MAP 2001, filed October 30, 2001), underscores the holding

in John's Vending. In Mixon this Court invalidated a provision of the Voter

Registration Act, Act of June 30, 1995, P.L. 170, 25 P.S. §§961.101 - 961.5109,

which prohibited ex-felons from registering to vote within five years after their

release from incarceration. The Court observed that nothing supported the logic

advanced by the Commonwealth, which argued for the continued punishment of

released felons by stripping them of the right to register to vote for an additional

five years after their incarceration. The Court rejected the illogical assumption

advanced by the Commonwealth that there could be no possibility of rehabilitation

during the ex-felons' incarceration and for another five years thereafter. While the

right to vote is one of the most basic, Reynolds v. Sims, 377 U.S. 533 (1964), the

right to lawful employment is absolute.5 John's Vending.

Petitioners1 well-pled facts vividly illustrate the constitutional

infirmities present in Act 13 and the draconian impact of its enforcement. They

further demonstrate the arbitrary and irrational nature of the challenged provisions

and establish that no rational relationship exists between the classification imposed

upon Petitioners and a legitimate governmental purpose. Respondents have

^ While not binding on this Court, the holding in Davis v. Bucher, 451 F. Supp. 791 (E.D.
Pa. 1978), also lends support for the Court's decision in this case. The federal district court
granted summary judgment to the plaintiff in a lawsuit challenging the constitutionality of a
blanket hiring policy of the City of Philadelphia that prohibited the employment of former drug
users. The court determined that no rational relationship existed between the classification and a
legitimate governmental purpose for which it was used. Also see Fursi v. New York City Transit
Authority, 631 F. Supp. 1331 (E.D.N.Y. 1986) (granting summary judgment to plaintiff in suit
challenging constitutionality of employer's policy of dismissing all employees convicted of
felonies).

11



IN THE COMMONWEALTH COURT OF PENNSYLVANIA

EARL NIXON, REGINALD CURRY,
KELLY WILLIAMS, MARIE
MARTIN, THEODORE SHARP, AND
RESOURCES FOR HUMAN
DEVELOPMENT, INC.,

Petitioners

NO. 359 M.D. 2000

THE COMMONWEALTH OF
PENNSYLVANIA, DEPARTMENT
OF PUBLIC WELFARE OF THE
COMMONWEALTH OF
PENNSYLVANIA, DEPARTMENT
OF AGING OF THE
COMMONWEALTH OF
PENNSYLVANIA, AND
DEPARTMENT OF HEALTH OF THE
COMMONWEALTH OF
PENNSYLVANIA,

Respondents

ORDER

AND NOW this 11th day of December, 2001, Respondents'

preliminary objections are overruled, and Petitioners' motion for summary relief is

granted.

DORIS A. SMITH, Judge



I respectfully dissent because I do not agree with the Majority that the

criminal records provision of Sections 501-508 of the Older Adults Protective

Services Act (Act) violates Article I, Section I of the Pennsylvania Constitution.7

While Article I, Section I guarantees an individual's right to engage in

any of the common occupations of life, Hunter v. Port Authority of Allegheny

County. 419 A.2d 631 (Pa. Super. 1980), the right to engage in a profession is

"subject to the lawful exercise of the state's police power to protect the health,

safety, welfare and morals by promulgating statutes which reasonably regulate

occupations." Pennsylvania Medical Society v. Foster, 608 A.2d 633, 637 (Pa.

Cmwlth. 1982) (citing Alder v. Montefiore Hospital Association of Western

Pennsylvania. 453 Pa. 60,311 A.2d 634 (1973)).

The state interest sought to be protected in this case is that of older

adults who are incapable of safeguarding themselves. Section 102 of the Act, 35

P.S. § 10225.102 states the legislative policy:

It is declared the policy of the Commonwealth of
Pennsylvania that older adults who lack the capacity to
protect themselves and are at imminent risk of abuse,
neglect exploitation or abandonment shall have access to
and be provided with services necessary to protect their
health, safety and welfare. ... It is the intent of the
General Assembly to provide for the detection, reduction,
correction or elimination of abuse, neglect, exploitation
and abandonment, and to establish a program of
protective services for older adults in need of them.

(Emphasis added.)

7 Act of November 6, 1987, P.L. 381, as amended added by Section 5 of the Act of
December 18,1996, P.L. 1125 (Act 169), 35 P.S. §§ 10225.501-10225.508.

15



the convictions cannot provide a basis for the revocation
of a wholesaler's license.

John's Vending. 453 Pa. at 495, 309 A.2d at 362.

Here, Petitioners argue that like John's Vending, none of their

convictions are materially relevant to their present ability to perform the duties

required by their positions. In each case, the remoteness of Petitioners'

convictions, coupled with their employment records demonstrate the lack of

"material relevance between the past derelictions of [these individuals] and [their]

present ability to perform duties required by the[ir] position^]. Id. at 493, 309

A.2d at 361. We agree with Respondents, however, that the state interest sought to

be protected in this case is greater than that in John's Vending. In John's Vending,

"the legislature sought to ensure that unstamped cigarettes would not be illegally

sold, thereby undermining the revenue to be produced by this tax.'1 Id. Here, the

interest sought to be protected is that of older adults, some of our most vulnerable

citizens. This class of elderly adults has seen significant growth in numbers due to

the advancements made by medical science to such an extent that in their advanced

age their physical condition and mental processes no longer protect them

sufficiently from abuse, neglect, exploitation or abandonment. The legislature has

recognized this need and is attempting to protect this class to the full extent

possible. The protection of these individuals, many of whom cannot care for

themselves and therefore rely on the assistance of others, is a far greater interest to

protect than that of raising revenue through the collection of taxes. Section 102 of

the Act, 35 PS. §10225.102 declares it to be "the policy of the Commonwealth of

Pennsylvania that older adults who lack the capacity to protect themselves and are

at imminent risk of abuse, neglect, exploitation or abandonment shall have access

to and be provided with services necessary to protect their health, safety and

17



reasonable basis, it does not offend the Constitution simply because the

classification is not made with mathematic nicety or because in practice it results in

some inequity. Gondelman v. Commonwealth, 520 Pa. 451, 462, 554 A.2d 896,

901 (1989). Although each of the Petitioners has apparently been a rehabilitation

success and may be very worthy individuals at the present time, the legislature did

not choose to take any risks by making an exception for them and we are not

permitted to legislate judicial exceptions. The Act's restriction of prohibiting the

employment of individuals who have in the past displayed the inability to make

sound judgments, may be inequitable as applied to Petitioners, but it is a

reasonable means of achieving the state purpose of protecting the aged and

disabled.9

Accordingly, I would sustain petitioner's preliminary objections and

deny Petitioner's Motion for summary relief.

JIM FLAHERTY, Judge

Judge McGinley joins this dissent.

9 Nor do I find that the criminal records provisions of the Act violate the due process
right of Petitioners by creating an irrebutable presumption of unfitness for employment in any
capacity covered by a health care facility. To be entitled to a due process hearing, one must have
suffered by state action the loss of property or liberty interest. Levine v. Department of
Education 468 A.2d 1216 (Pa, Cmwlth. 1984). Petitioners claim that in accordance with Lyness
v. State Board of Medicine, 529 Pa. 535, 541, 605 A.2d 1204, 1207 (1992), a citizen's property
right to pursue a lawful occupation is a substantial property right subject to the full protective
mechanisms of procedural due process. Although the Supreme Court in Lvness determined that
a physician is entitled to due process, that case involved "a license to pursue a livelihood or
engage in a profession, which has been held to be a property right protected by Article I, Section
I of the Pennsylvania Constitution ...." Pennsylvania Game Commission v. Marich 542 Pa. 226,
231, 666 A.2d 253, 256 (1995). The facts in this case reveal, however, that a license or the
revocation thereof is not involved.

19



House Bill 132 History Page 1 of 1

HB 132 By Representatives VANCE, E. Z. TAYLOR, GRUPPO, BLAUM, SAYLOR,
TIGUE, BUXTON, NAILOR, KREBS, MASLAND, GEORGE, FLICK, ARMSTRONG,
M. COHEN, NICKOL, COY, B. SMITH, MILLER, JAMES, BELARDI, TULLI,
MAITLAND, WAUGH, CORNELL, FEESE, OLASZ, READSHAW, PESCI, DENT,
BATTISTO, BOSCOLA, PETRARCA, DeLUCA, TRAVAGLIO, GLADECK, TRELLO,
VAN HORNE, ROONEY, BEBKO-JONES, D. W. SNYDER, SHANER, MARSICO, ITKIN,
MUNDY, MANDERINO, MICHLOVIC, CURRY, BUNT, COLAFELLA, L. I. COHEN,
LUCYK, STEELMAN, RAYMOND, C. WILLIAMS, TRICH, STEVENSON, EGOLF,
ROBERTS, BAKER, HABAY, ORIE, BENNINGHOFF, EACHUS and FORCIER.

Prior Printer's Nos. 141, 268, 519, 947. Printer's No. 1589.

An Act amending the act of November 6, 1987 (P.L.381, No.79), known as
the Older Adults Protective Services Act, adding certain definitions;
further providing for reporting, for investigations and for reporting
suspected abuse by employees.

Referred to AGING AND YOUTH, Jan. 29, 1997
Reported as amended, Feb. 4, 1997
First consideration, Feb. 4, 1997
Laid on the table, Feb. 4, 1997
Removed from table, Feb. 4, 1997
Re-referred to APPROPRIATIONS, Feb. 4, 1997
Re-reported as committed, Feb. 10, 1997
Second consideration, Feb. 10, 1997
Third consideration, with amendments, Feb. 11, 1997
Final passage, Feb. 11, 1997 (203-0)
(Remarks see House Journal Page 170-174), Feb. 11, 1997

In the Senate
Referred to AGING AND YOUTH, Feb. 13, 1997
Reported as amended, March 12, 1997
First consideration, March 12, 1997
Re-referred to APPROPRIATIONS, March 17, 1997
Re-reported as amended, April 28, 1997
Second consideration, April 30, 1997
Third consideration and final passage, May 13, 1997 {49-0)
(Remarks see Senate Journal Page 598), May 13, 1997

In the House
Referred to RULES,.May 13, 1997
Reported as committed, June 2, 1997
House concurred in Senate amendments, June 2, 1997 (%94 = 0)

Signed in House, June 2, 1997
Signed in Senate, June 3, 1997

In hands of the Governor, June 4, 1997
Last day for action, June 14, 1997

Approved by the Governor, June 9, 1997
Act No. 13
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• Mr. HORSEY. Mr. Speaker, HR 54, we voted on it Is that
resolution still open for people to sign on ? Closed?

The SPEAKER. Yesterday, yesterday, the resolution was held
open for additional sponsors. Today it was passed. It is in print.
Additional sponsors cannot be added to it once it has been put into
print, unless it is amended, but it cannot be amended now because
we have already passed it

Mr. HORSEY. Oh, okay. Thank you, Mr. Speaker.
The SPEAKER. You are quite welcome.
Mr. HORSEY. My comments are on the record, so thank you,

Mr. Speaker.

BILLS SIGNED BY SPEAKER

Bills numbered and entitled as follows having been prepared for
presentation to the Governor, and the same being correct, the titles
were publicly read as follows:

HB26,PN30

An Act providing for alternatives to achieve 180 days of instruction
for school districts of the third class affected by flash floods occurring
July 19, 1996.

SB 178, PN390

An Act amending Title 42 (Judiciary and Judicial Procedure) of the
Pennsylvania Consolidated Statutes, further providing for the number of
judges of the courts of common pleas in certain judicial districts and for
the number of judges of the Philadelphia Municipal Court and the
Philadelphia Traffic Court

Whereupon, the Speaker, in the presence of the House, signed
the same.

#

RECESS

The SPEAKER. Do the Republican floor leaders have any
further business ? Do the Democratic floor leaders have any farther
business ? Any announcements ? Do the committee chairmen have
announcements? Reports of committees? Corrections of the
record?

Hearing none, this House stands in recess until 2:30, unless
sooner recalled by the Speaker.

AFTER RECESS

The time of recess having expired, the House was called to

ETHICS COMMITTEE APPOINTMENTS

The SPEAKER. The Speaker has made the following
appointments to the Ethics Committee for the 1997-98 legislative
sessions:

J. Scot Chadwick, chairman;
Sandra Major, secretary;
Patrick Fleagle; and
Robert Flick.

Additionally, the Democratic leader has made the following
appointmemsf 9////W

William W. Rieger, vice chairman;
Jeffrey W. Coy;
Robert C. Donatucci; and
MichaelR. Veon.

BILL REPORTED FROM COMMITTEE,
CONSIDERED FIRST TIME, AND TABLED

HB329,PN357 By Rep. HERSHEY

An Act amending the act of July 28,1953 (P.L.723, No. 230), known
as the Second Class County Code, further providing for the membership
of boards of managers for monuments and memorials to war veterans.

VETERANS AFFAIRS
PREPAREDNESS.

EMERGENCY

CALENDAR CONTINUED

BILLS ON THIRD CONSIDERATION

The House proceeded to third consideration of HB 132, PN
268, entitled:

An Act amending the act of November 6, 1987 (P.L.381, No.79),
known as the Older Adults Protective Services Act adding certain
definitions; further providing for reporting, for investigations and for
reporting suspected abuse by employees.

On the question,
Will the House agree to the bill on third consideration ?•

Mrs. VANCE offered the following amendment No. A0122:

Amend Sec. 1 (Sec. 103), page 2, by inserting between lines 12 and 13
"S.erio.us.physicaLinjury.*: -Aninjury that:

(lXjcauses.A4>erson5e.Y.ere.pain; or
(2J_significaatlyimpairs.a person's .physical functioning, either

temporarily, or. permanently.
Amend Sec. 3. page 12, by inserting between lines 26 and 27

Section 30.7. .Regulations.
The. .Department of..Aging,.Jthe..Department...of.Health and the

Department off ublic W.eifare.shall promulgate, the xegulations necessary
to canyouuhis chapter.

On the question,
Will the House agree to the amendment?

The SPEAKER. The Chair recognizes the lady, Mrs. Vance.
Mrs. VANCE. Thank you, Mr. Speaker.
This amendment adds a definition of "Serious physical injury"

and also requires the Departments of Aging, Welfare, and Health
to work together to promulgate the regulations, and I ask for an
affirmative vote.

On the question recurring,
Will the House asree to the amendment ?
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The following rolJ call was recorded;

YEAS-203

Adolph

Armstrong

Battisto
Bebko-Jones

Benninghoff
Birmelin

Boscola

Butkovitz

Caltasirone
Cappabianca

Chadwick

Cohen, L. 1.
Cohen, M.
Colafella
Colaizzo

Corrigan

Dempsey

Dermody

DiGirolamo

Donatucci

Fairchild

Gannon

GigHotti

Godshall
Gordner

Gruppo

Hennessey
Herman

Hutchinson

Jadlowiec

Ktrkiand

LaGrotta
Laughl in

Lescovitz
Lcvdansky

1

Maitland

Manderino
Markosek
Marsico
Masland
Mayemik

McGeehan

Mcllhattan
McNaughton

Michlovic
Micozzie
Mihaiich

Mundy

Phillips

Raymond
Readshaw

Reinard

Roberts
Robinson
Roebuck

NAYS-0

NOT VOTING-0

EXCUSED-0

Schroder
Schuler
Scrimenti
Scmmel
Serafini

Smith, B.
Smith. S. H.
Snyder, D. W.

Steel man

Stevenson
Strittmatter

Tangretti
Taylor, E. 2.

Thomas

Travaglio

Van Home

Washington

Williams. A. H.
Williams, C.

Wojnaroski
Wright, M. K

Youngblood
Zimmerman

The majority having voted in the affirmative, the question was
determined in the affirmative and the amendment was agreed to.

On the question,.
Will the House agree to the bill on third consideration as

amended ?

Mrs. VANCE offered the following amendment No, AOI

Amend Sec. 2 (Sec. 503), page 4, lines 2 and 3, by inserting a bracket|
before "UNDER" in line 2 and after "OFFENSES):" in line 3 andj
inserting immediately thereafter

of.aa>:ofjtlic.following.offeiises: \*
Amend Sec. 2 (Sec. 503), page 4 ; lines 4 and 5, by striking out the

bracket after "MURDER)." in line 4 and all of line 5
Amend Sec. 2 (Sec. 503), page 4, lines 27 and 28. by striking out the

bracket before "CHAPTER" in line 27 and after "(B)." in line 28
Amend Sec. 2 (Sec. 503), page 5, line 20, by inserting a bracket after

"MINORS)." and inserting immediately thereafter
(1) An offense designated as a felony under the act of

April 14, 1972 (P.L.233, No.64), known as The Controlled Substance,
Drug, Device and Cosmetic Act.

(2) An offense under one or more of the following provisions of
18 Pa.CS. (relating to crimes and offenses);

Chapter 25 (relating to criminal homicide).
Section 2702 (relating to aggravated assault).
Section 2901 (relating to kidnapping).
Section 2902 (relating to unlawftil restraint).
Section 3121 (relating to rape).
Section 3122.1 (relating to statutory sexual assault).
Section 3123 (relating to involuntary deviate sexual

intercourse).
Section 3125 (relating to aggravated indecent assault).
Section 3126 (relating to indecent assault).
Section 3127 (relating to indecent exposure).
Section 3301 (relating to arson and related offenses).
Section 3502 (relating to burglary).
Section 3701 (relating to robbery).
A felony offense under Chapter 39 (relating to theft and

related offenses) or two or more misdemeanors under Chapter 39
Section 4101 (relating to forgery). %
Section 4114 (relating to securing execution of documents

by deception).
Section 4303 (relating to concealing death of child).
Section 4304 (relating to endangering welfare of children).
Section 4305 (relating to dealing in infant children).
Section 4952 (relating to intimidation of witnesses or

victims).
Section 4953 (relating to retaliation against witness or

victim).
A felony offense under section 5902(b) (relating to

prostitution and related offenses).
Section 5903(c) or (d) (relating to obscene and other sexual

materials and performances).
Section 6301 (relating to corruption of minors).
Section 6312 (relating to sexual abuse of children).

On the question,
Will the House agree to the amendment ?

The SPEAKER. The Chair recognizes the lady.
Mrs. VANCE. Thank you, Mr. Speaker.
This further clarifies those criminal convictions which will

preclude an individual from employment and does remove the
10-year window, and 1 ask for a favorable consideration.

On the question recurring,
Will the House agree to the amendment ?

The following roll call was recorded:

*
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YEAS-203

""' Adoiph

m Armstrong

Battisto
Bebko-Jones

Belfanti
Benninghoff
Birmelin

Boscoia

Browne

Butkovitz
Buxton
CaJtagirone
Cappabianca

Chadwick

Cohen, L. I.
Cohen, M.
Colafclla

, Colaizzo

Corpora
Corrigan

Dempsey

Derrnody

DiGiroIarno

Donatucci

Fairchild

Gannon

Gigliotti

Godshall
Gordner

Gruppo

Harhart

Hennessey
Herman

Hutchinson

JadJowiec

Kenney
Kirkland

LaGrona
Laughlin
Lawless

Lescovitz
Levdansky

Maii) and

Manderino
Markosek
Marsico
Masland
Mayernik

McGeehan

Mcllhattan
McNaughton

Michlovic
Micozzie
Mihalich

Mundy

Phillips

Raymond
Readshaw

Reinard

Robinson
Roebuck

Sainato
Santoni

Schroder

Scrimenti
Semme!

Smith, B.
Smith, S.R
Snyden D. W.

Steelman

Stevenson
Strittmatter

Tangretti
Taylor, E. Z.

Thomas

Travaglio

Van Home

Washington

Williams. A. H
Williams, C.

Wojnaroski
Wright M.N.

Youngblood
Zimmerman

NOT VOTING-0

EXCUSED-0

The majority having voted in the affirmative, the question was
determined in the affirmative and the amendment was agreed to.

^ On the question recurring,
Will the House agree to the bill on third consideration as

amended ?

Mr. BLAUM offered the following amendment No. AO155:

Amend Sec. 2 (Sec. 503), page 4? line 2S by inserting a bracket before
"UNDER"

Amend Sec. 2 (Sec. 503). page 4, line 3, by inserting after
"OFFENSES):"

] of.any ofihe following offenses:
Amend Sec. 2 (Sec. 503), page 4, line 4, by striking out the bracket

after "MURDER."
Amend Sec. 2 (Sec. 503), page 4, line 27. by striking out the bracket

before "CHAPTER"
Amend Sec. 2 (Sec. 503). page 4, line 28, by striking out the bracket

after W
Amend Sec. 2 (Sec. 503). page 5, line 20, by inserting a bracket after

"MINORS)."
Amend Sec. 2 (Sec. 503)? page 5, by inserting between lines 20 and 21

(!>.. An._offense.. designated as.a felony... under, ihe. act_of
April 14. 1972 (P 7. ? n No 64) known as Tjie Controlled Substance,
Diug^DeAdce_andXosmeiic.Act

(2)Lj^ofkns&jmder_oac^
18JBa.CS. j(relatingio_crimesjaiid_offenses):

ChaplerJ254rdaling.to.criminaLb.Qmicide.
ScctiojL27Q24relating toiaggravated assault).
Section 29QL.(reiating to. kidnapping).
Section 2902..(relating_to unlawful restraint).
Section.3121 (relating torape).
Section.3122 (relating lo statutory, rape).
S.ectiorL3122JL(relatinglo statutorysexual assault).
Section.3i23.(telating.to.tooluntar>' deviate sexual_intercourse).
Section 3J24*L(rjelating_to. sexual .assault).
Section. 3125 .(relating to. aggravated indecent assault).
SecliojL3JL264ielating to jndecent.assauit).
ScictiQnJ.30J4re]atingto_arson and reiated_afibnses).
Section.3502 (relating to burglary:).
Section 3.70J4relating to.xo.bbery.).
A feLony. offense under.Chapter 3.9Xrelating to theft.and related

offenses)_or_two ormorcmisdemeanors under .Chapter.39.
Section 4.101 (relating to ibrgeryj.
Sccuoa 43O2.(relating iaincest).
S.ection-43.Q4.(iclating.to endangering.thc. welfare, of children).
S.ectioiL4305j(relatingjo..dealing in iiifani.childrea).
S.ecuoiL4933 (̂ielating to .retaliation against a witness. or.yictim).
AiebnY-QfGens.e_under.se.ction 5502(Jb.Mrciating_to.prostituuon

andjrelated_ofiens.es).
S.ection_59Q3(c) ou(di_(relating..to obscene, and .other, sexual

materials, and performances).
S.eciioiL.63.01 (relatingiocorruption of jninors).
SectiojL.6312Xxelaungio ̂ exuaLabuse joLchildren).

On the question,
Will the House agree to the amendment?

AMENDMENT WITHDRAWN

The SPEAKER. The gentleman, Mr. Blaum5 withdraws that
amendment.

On the question recurring,
Will the House agree to the bill on third consideration as

amended?
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Mr. VEON offered the following amendment No. A0160:

Amend Sec. 2, page 2, line 21, by inserting after "SECTIONS"

Amend Sec. 2. page 2, by inserting between lines 23 and 24
Section 301. Duties of department and area agencies on aging.

(b) [Staff training.-The] SlaLffingJoiLrirev.enjtiQnjDlabjJsejr
(1) The department shall establish minimum standards of training

and experience which protective services providers funded by the
department shall be required to follow in the selection and assignment
of staff for the provision of protective services.

(2)_JLoag=teini_care_ia^^
J.ulyl9^U9JZ9_£EJ- D.0JSI<L48) Jaiojaai^-theJiealmj:.aie^aciHties
Act, shall maintain two and one-half hours pf general nursing gare per
e.flch 24_-faonr pen'nd for each patient in the facility Ihcdepanmenl
shaILenfo£ce.tbis.provisioiL

On the question,
Will the House agree to the amendment ?

The SPEAKER. The Chair recognizes Mr. Veon.
Mr. VEON. Thank you, Mr. Speaker.
Mr. Speaker, if you read the language of the amendment, 1

think that some members would suggest that we are attempting to
deal with some minor details and minutia of the law that governs
how many nurses we ought to have in nursing homes in the State
of Pennsylvania, and I would like to characterize my amendment
as simply as I can.

The intent or the intention of this amendment is to increase the
number of nursing hours and, ultimately, the number of nurses that
take care of the elderly in nursing homes in the State of
Pennsylvania. The Ridge administration over the last year, I think,
as some of us are well aware, has made some significant changes
to the way nursing homes are reimbursed in Pennsylvania, and
there has been a lot of debate and discussion within the
nursing-home industry about whether those changes are positive
or negative.

The one change that I have taken issue with is the change to
reduce the number of nursing hours required in the nursing homes,
and to make a long story short, they reduced it to 2.3 hours. In my
amendment, what I would attempt to do is make it 2.5 hours, and
ultimately, my belief is that we would require more nurses at the
nursing home.

I know that some members on both sides of the aisle over the
last few years had participated in a program that I did, and that
program was to literally go to nursing homes to meet with the
staff, to in some cases even work right alongside with the staff.
And I think that any one of us who took that opportunity over the
last few years to go into those nursing homes would immediately
recognize that there is a tremendous staff shortage in most nursing
homes on most shifts on any given day, and that ultimately, I
really would like the legislature, I hope, to speak on this issue and
set stronger standards for the number of nurses that we have in
nursing homes in the State of Pennsylvania, and I would ask for an
affirmative vote.

The SPEAKER. The Chair recognizes the lady, Mrs. Vance.

Mrs. VANCE. Thank you, Mr. Speaker.
As a former charge nurse in a nursing home, I have an inteni

and longtime interest in this issue. I rise to oppose this amendment!
for the following reasons. j g g

First of all, the way the amendment is drafted, the Departmental
of Aging is responsible for doing this, and so we are calling into
effect the lottery funds. There is already in place that the
Department of Health can increase the number of nursing
personnel if it is indicated by the need for the welfare, health, or
safety of the patients.

We have many questions about what is general nursing care.
We have many different levels now. In fact, we have 44 different
levels. So exactly what are we talking about? I think that the
ability to change the number of nurses in a home is already
existing, and I think what we are really talking about in the
proposed amendment is a labor-management dispute, and I think
this is something not to be resolved.

We are here to talk about preventing abuse in the elderly, and
I ask for a negative vote.

The SPEAKER. The Chair thanks the lady.
On the question, does the gentleman, Mr. Veon, desire further

recognition ?
Mr. VEON. Thank you, Mr. Speaker.
Mr. Speaker, I know that the gentlelady, Representative Vance,

has put a lot of time and effort into this issue and really has done
a good job of bringing this issue, her particular issue, to the floor.

1 just want to say again that I understand that her desire in this
bill is to prevent abuse in nursing homes, and that part of the abuse
in nursing homes, in my opinion anyhow, over the last 4 or
5 years, in some cases, is a direct result of lack of adequate care ir
those nursing homes. And I really do believe that it is a role of this
legislature to determine, for the administration and ultimately for
the nursing homes that we license under a law that this legislature
passes, to determine what kind of quality care we are going to have
there, and I just have a sincere and firm belief that part of that
quality-care equation ought to be how many nurses we have in
these nursing homes.

I think this is a legitimate issue for this legislature and would
ask for an affirmative vote. Thank you, Mr. Speaker.

The SPEAKER. The Chair thanks the gentleman.
The lady, Mrs. Vance, for the second time on the issue.
Mrs. VANCE. Just as a quick repeat, Mr. Speaker, thank you.
The number of nurses does not prevent abuse. What we have to

have is this legislation which puts into effect that one must report
abuse. This is talking about mandatory reporting of abuse with
whistle-blower protection.

I thank you and ask for a negative vote.

On the question recurring.
Will the House agree to the amendment?

The following roll call was recorded:

Battisto
Bcbko-Jones

Bdfanti

Donatucci

Gigliotti

YEAS-101

Manderino
Markosek
Mayemik

Santoni
Scrimenti
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Boscoia
Butkovitz
Buxton
Caltagirone
Cappabianca

Cohen, M.
Colafella
Colaizzo
Corpora

Dermody

Adolph

Armstrong

Benninghoff
Birmclin

Chadwick

Cohen, L. I.

Dempsey

DiGirolamo

Gordner

Haluska

Josephs

LaGrotta
Laughlin

Lescovitz
Levdansky

Fairchild

Gannon

Gods hall
Gruppo

Harhart
Hennessey
Herman
Hershey

Hutch inson
Jadlowiec

Mai tl and

McGeehan

Michlovic
Mihalich
Mundy

Readshaw

Robinson
Roebuck

NAYS-102

Marsico
Masland

Mcllhattan
McNaughton
Micozzie

Phillips

Raymond

Reinard

Schroder

Steelman

Tangretti
Thomas

Travaglio

Van Home

Washington
Williams, A.
Williams, C,
Wojnaroski

Youngblood

Semmel
Serafini

Smith. B.
Smith, S. H.
Snyder, D. W

Stevenson
Strittmatter
Taylor, E. Z.

Wright, M. N.
Zimmerman

NOT VOTING-0

EXCUSED-0

Less than the majority having voted in the affirmative, the
question was determined in the negative and the amendment was
not agreed to.

On the question recurring,
Will the House agree to the bill on third consideration as

amended ?
Bill as amended was agreed to.

The SPEAKER. This bill has been considered on three different
days and agreed to and is now on final passage.

The question is, shall the bill pass finally ?
Agreeable to the provisions of the Constitution, the yeas and

nays will now be taken.

Adolph

Armstrong

Battisto
Bebko-Jones

Belfanti
Benninghoff
Birmelin

Boscola

Butkovitz

Caltagirone
Cappabianca

Chadwick

Cohen, L. I.
Cohen, M.
Colafella
Colaizzo

Cornell

Corrigan

Dempsey

Dermody

DiGiroiamo

Donatucci

Fairchild

Gannon

Gigliotti

Godshall
Gordner

Gruppo

Haluska

Harhan

Hennessey
Herman

Hutchinson

Jadlowiec

Kirkland

LaGrotta
Laughlin

Lescovitz
Levdansky

YEAS-203

Maitland

Manderino
Markosek
Marsico
Masland
Mayernik

McGeehan

Mdlhattan
McNaughton

Michlovic
Micozzie
Mihalich

Mundy

Phillips

Raymond
Readshaw

Rcinard

Roberts
Robinson
Roebuck

Schroder
Schuler
Scrimenti
Semmel
Serafini

Smith, B.
Smith, S. H.
Snyder, D. W.

Steelman

Stevenson
Strittmaner

Taylor, E. Z.

Travaglio

Van Home

Washington

Williams, A. H
Williams, C.

Wojnaroski
Wright M N.

Youngblood
Zimmerman

NOT VOTING-0

EXCUSED-0

The majority required by the Constitution having voted in the
affirmative, the question was determined in the affirmative and the
bill passed finally.

Ordered, That the clerk present the same to the Senate for
concurrence.
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H013230268A0155 DGS:DF 02/10/97 #90 A0155
AMENDMENTS TO HOUSE BILL NO. 132

Sponsor: REPRESENTATIVE BLAUM
Printer's No. 268

1 Amend Sec. 2 (Sec. 503), page 4, line 2, by inserting a
2 bracket before "UNDER"
3 Amend Sec. 2 (Sec. 503) ; page 4, line 3, by inserting after
4 "OFFENSES):"
5 ] of any of the following offenses:
6 Amend Sec. 2 (Sec. 503), page 4, line 4, by striking out the
7 bracket after "MURDER."
8 Amend Sec. 2 (Sec. 503), page 4, line 27, by striking out the
9 bracket before "CHAPTER"

10 Amend Sec. 2 (Sec. 503), page 4, line 28, by striking out the
11 bracket after "(B)."
12 Amend Sec. 2 (Sec. 503), page 5, line 20, by inserting a
13 bracket after "MINORS)."
14 Amend Sec. 2 (Sec. 503), page 5, by inserting between lines
15 20 and 21
16 (1) An offense designated as a felony under the act of
17 April 14, 1972 (P.L.233, No.64), known as The Controlled
18 Substance, Drug,- Device and Cosmetic Act.
19 (2) An offense under one or more of the following
20 provisions of 18 Pa.C.S. (relating to crimes and offenses):
21 Chapter 25 (relating to criminal homicide.
22 Section 2702 (relating to aggravated assault).
23 Section 2901 (relating to kidnapping).
24 Section 2902 (relating to unlawful restraint).
25 Section 3121 (relating to rape).
2 6 Section 3122 (relating to statutory rape).
27 Section 3122.1 (relating to statutory sexual assault).
28 Section 3123 (relating to involuntary deviate sexual
29 intercourse) .

Section 3124.1 (relating to sexual assault).
Sectipn_1125_jrelating, to_^gqravated indecent assault) .
Section 3126 (relating to indecent assault).
Section 3301 (relating to arson and related offenses}^
Section 3502
Section 3701

(relating to burglary)
(relating to robbery).

A felony offense under Chapter 39 (relating to theft and
related offenses) or two or more misdemeanors under Chapter

Section 4101 (relating to forgery).
Section 4302 (relating to incest).
Section 4304 (relating to endangering the welfare of

children).
Section 43 05 (relating to dealing in infant children).
Section 4953 (relating to retaliation against a witness

or victim).
A felony offense under section 5902(b) (relating to

prostitution and related offenses).
Section 5903(c) or (d) (relating to obscene and other

sexual materials and performances).
Section 63 01 (relating to corruption of minors).
Section 6312 (relating to sexual abuse of children).

http://ldpcA¥U01/LI/BI/AT/1997/0/1997A0155.HTM 1/2/2002
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H0132B0268A0156 DGSrMEB 02/10/97
AMENDMENTS TO HOUSE BILL NO. 132

Sponsor: REPRESENTATIVE VANCE
Printer's No. 268

Amend Sec. 2 (Sec. 503), page 4, lines 2 and 3, by inserting
a bracket before "UNDER" in line 2 and after "OFFENSES):" in
line 3 and inserting immediately thereafter

of any of the following offenses:
Amend Sec. 2 (Sec. 503), page 4, lines 4 and 5, by striking

out the bracket after "MURDER) ." in line 4 and all of line 5
Amend Sec. 2 (Sec. 503), page 4, lines 27 and 28, by striking

out the bracket before "CHAPTER" in line 27 and after " (B) . " in

Amend Sec. 2 (Sec. 503), page 5, line 20, by inserting a
bracket after "MINORS).11 and inserting immediately thereafter

(1) An offense designated as a felony under the act of
April 14, 1972 (P.L.233, No.64), known as The Controlled
Substance, Drug, Device and Cosmetic Act.

(2) An offense under one or more of the following
provisions of 18 Pa.C.S. (relating to crimes and offenses):

Chapter 25 (relating to criminal homicide).
Section 2702 (relating to aggravated assault).
Section 2901 (relating to kidnapping).
Section 2902 (relating to unlawful restraint).
Section 3121 (relating to rape).

.1 (relating to statutory sexual

(relating to involuntary deviate sexual

(relating to aggravated indecent

Section 3122
assault) .

Section 3123
intercourse).

Section 3125
assault).

Section 3126 (relating to indecent assault).
Section 3127 (relating to indecent exposure).
Section 3301 (relating to arson and related

offenses).
Section 3502 (relating to burglary).

(relating to robbery).Section 3701

A felony offense under Chapter 39 (relating to theft
and related offenses) or two or more misdemeanors under
Chapter 39.

Section 4101 (relating to forgery).
Section 4114 (relating to securing execution of

documents by deception).
Section 4303 (relating to concealing death of child).
Section 4304 (relating to endangering welfare of

children).
Section 4305

children).
Section 4952

or victims).
Section 4953

or victim).
A felony offense under section 5902(b)

prostitution and related offenses),
Section 5903(c) or (d) (relating to obscene and other

sexual materials and performances).
Section 6301 (relating to corruption of minors).
Section 6312 (relating to sexual abuse of children).

(relating to dealing in infant

(relating to intimidation of witnesses

(relating to retaliation against witness

(relating to

http://ldpc/WUO 1 /LI/BI/AT/1997/0/1997A0156.HTM 1/2/2002
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Revised Copy 12-18-01

Title 6. Aaina
CHAPTER 15. PROTECTIVE SERVICES FOR OLDER ADULTS

GENERAL PROVISIONS
Sec.
15.1.
15.2.

Scope and authority.
Definitions.

PROGRAM ADMINISTRATION

15.11. Administrative functions and responsibilities of the Department.
15.12. Administrative functions and responsibilities of area agencies on aging.
15.13. Organization and structure of protective services functions.

REPORTING SUSPECTED ABUSE, NEGLECT, ABANDONMENT OR
EXPLOITATION

15.21. General reporting provisions.
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CRIMINAL HISTORY RECORD INFORMATION REPORTS

S15.131. Prospective facility personnel.

(a) General rule - A facility, as defined in S 15.2. shall require aW applicants
for employment to submit w#h-4heif applications tho following WITH A
criminal history rooord information REPORT, obtained within tho one-year
ONE YEAR period immediately preceding the date of application, as
appropriate OR AS SET FORTH AT §15.134 (RELATING TO
PROCEDURES), AS FOLLOWS:

m State Police feeed CRIMINAL HISTORY RECORD - Facilities shall
require all applicants to submit a report of STATE POLICE criminal
history record information obtainod from tho Stato Polico or a written
statement from tho State Polico that thoir control repository contains no
such information relating to such applicant.
(2) FEDERAL CRIMINAL HISTORY RECORD. IF THE APPLICANT IS
NOT AND FOR THE TWO YEARS IMMEDIATELY PRECEDING THE
DATE OF APPLICATION HAS NOT BEEN A RESIDENT OF THIS
COMMONWEALTH, THE FACILITY SHALL REQUIRE THE
APPLICANT FBI report - Facilities shall require all applicants, who are
not rosidonts of Pennsylvania or havo not rooidod in Pennsylvania for an
uninterrupted poriod of two voars procodino the dato of application to the
feeftitvr to submit a n PBt FEDERAL criminal history record information
report pursuant to the FBt% appropriation under tho Departments of
Stato. Justice and Commorco. the Judiciary and Rolatod Aooneies
Appropriation Act of 1978 (Public Law 92-544. 86 Stat. 1109).
(3) Fingerprints. Applicants required to submit am FBI criminal history
rooord information roport shall submit AND a full set of fingerprints to the
Department which will be forwarded to the FBI FEDERAL BUREAU OF
INVESTIGATIONS comply with tho roouiromont of this subsection.

(b) Proof of residency - Facilities may reouire an applicant to furnish proof of
residency, including, but not limited to. ANY ONE OF the following
documentations, ono or moro of which shall bo considorod reasonable preef
of rosidonov:

(1) Motor vehicle records, such as a valid driver's license.
(2) Housing records, such as mortgage records, rent receipts or
certification of residency in a nursing home.
(3) Public utility records and receipts, such as electric bills.
(4) Local tax records.
(5) A completed and signed. Federal. State or local income tax return
with the applicant's name and address preprinted on it.
16) Records of contacts with public or private social agencies.
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£B (6) Employment records, including records of unemployment
compensation.

§15.132 Facility personnel- EMPLOYEE requirements.

(a)- The following facility personnel EMPLOYEES are required to submit A
criminal history record information REPORTVas doscribod in Sootion 15.131
(Relating to prospective facility personnel):

(1) Porsons serving as facility administrators and oporators on JUJV-4T
1998 who have direct contact with clients and wore omplovod bv the
facility as administrators and operators for a period of less than one voar
of continuous employment shall comply with resident and, as applicable
non-resident criminal history record information REPORT requirements
fey-July 1. 1999,
&& Administrators and operators who have direct contact with clients and
who beoan serving as administrators and operators after July 1. 1998?.
shall comply with the criminal history record information REPORT
roouiromonts within 90 30 days from tho date of employment
PENNSYLVANIA RESIDENTS SHALL COMPLY WITHIN THIRTY DAYS
OF EMPLOYMENT AND NON-RESIDENTS SHALL COMPLY WITHIN
NINETY DAYS.
(3) Employees of a facility on July 1. 1998. who wore employed bv-4he

facility for a poriod of loss than one voar of continuous omolovment
shall comply with tho criminal history record information REPORT
roquiromonts bv July 1. 1999?

{4) (2) EMPLOYEES OF A FACILITY WHO WERE EMPLOYED AFTER
JULY 1, 1998. PENNSYLVANIA RESIDENTS SHALL COMPLY
WITHIN THIRTY DAYS OF EMPLOYMENT AND NON-RESIDENTS
SHALL COMPLY WITHIN NINETY DAYS.

(4» (3) Exceptions:
(i) Employees of the facility on July 1. 1998. who were employed bv
the facility for a continuous period of at least one vear prior to July 1.
1998 are exempt from tho requirements of this section.
(ii) Employees who have complied with the reouirements of this
section who transfer to another facility established or supervised, or
both, bv the same operator are exempt from compliance with tho
requirements of Section 15.13+.
(iii) EMPLOYEES WHO ARE EMPLOYED BY A NEW FACILITY
SOLELY THROUGH A TRANSFER OF OWNERSHIP OF THAT
FACILITY.
(iv) A CONSUMER ATTENDANT.
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(v) AN INDIVIDUAL PROVIDING CARE TO A CARE-
DEPENDENT PERSON, AND EMPLOYED BY THE CARE-
DEPENDENT PERSON, OR BY ANOTHER PERSON
DESIGNATED BY THE CARE-DEPENDENT PERSON, AND
NOT BY OR THROUGH A HOME HEALTH CARE AGENCY,

(vl) AN INDIVIDUAL, EMPLOYED BY AN ENTERPRISE THAT
OPERATES FACILITIES AND NON FACILITIES IN THE
SAME PHYSICAL LOCATION, WHO HAS NO
EMPLOYMENT RESPONSIBILITIES IN THE FACILITY
(EXAMPLE: AN INDIVIDUAL EMPLOYED BY A HOSPITAL
WHICH ALSO HAS WITHIN IT A LONG-TERM CARE
NURSING UNIT. THE INDIVIDUAL IS EMPLOYED TO
WORK IN THE HOSPITAL).

(vll) A CONTRACT EMPLOYEE WHO HAS NEITHER DIRECT
CONTACT WITH RESIDENTS IN A FACILITY NOR
UNSUPERVISED ACCESS.

(viii) AN INDIVIDUAL, EMPLOYED BY A HOME HEALTH
AGENCY OR OTHER ENTITY THAT SUPPLIES, ARRANGES
FOR, OR REFERS PERSONNEL TO PROVIDE CARE TO
CARE-DEPENDENT PERSONS, WHO IS EMPLOYED FOR
PURPOSES OTHER THAN PROVIDING CARE IN A
FACILITY OR IN A RECIPIENT'S PLACE OF RESIDENCE
(EXAMPLE: AN INDIVIDUAL EMPLOYED AS A
BOOKKEEPER BY AN AGENCY WHICH SUPPLIES
HOMEMAKER/HOME HEALTH AIDES),

(ix) AN INDIVIDUAL FUNCTIONING IN A FACILITY AS A
VOLUNTEER.

(S) (b) Employees at facilities wfrteb THAT supply, arrange for, or refer
their employees to provide caro. as dofinod in this chaetefr in other
facilities shall eemplv with criminal history rooord information
requirements in paragraph (3) -bv orovidmeE A criminal history feeefd
information REPORT to the facility wbiefr THAT supplies, arranges for, or
refers them AND TO THE FACILITY AT WHICH THEY PROVIDE CARE,
The orandfathorino aae" transfer exemptions OF THIS SECTION m
paragraph M) also, as ARE applicable, apply to these employees.
(Example: Employees of a home health care staffing agency assigned bv
the agency to provide care in a long-term care nursing facility must
provide A criminal history record information REPORT to the staffing
agency AND TO THE LONG-TERM CARE NURSING FACILITY! THE
STAFFING AGENCY SHALL BE RESPONSIBLE FOR NOTIFYING THE
EMPLOYEE OF CRIMINAL HISTORY REPORT REQUIREMENTS.
l& feteeptions: Emplovoos referenced in (5) who havo complied with
applicable criminal history rooord information roquiromonts in accordance
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with this Chapter aro not required to submit criminal history rooord
information to tho facilities to which they aro supplied, roforrod. or for
which thoir services aro arranged

(b) Employees aro responsible for determining whether thov aro required to
obtain a criminal history record information report as required bv this
Section. If an omplovoo fails to comply with tho requirements of this
Soction and is subsequently terminated for failure to comply within the
roquirod time period, tho facility cannot bo hold liable for failure to inform
tho omploveo of his obligations under this Section.

(c) CRIMINAL HISTORY REPORTS PROVIDED BY THE PENNSYLVANIA
DEPARTMENT OF EDUCATION, PURSUANT TO THE NURSE AIDE
RESIDENT ABUSE PREVENTION TRAINING ACT (63 P.S. §§671-
680), WHICH MEET THE CRITERIA ESTABLISHED IN THIS CHAPTER
MAY BE ACCEPTED TO SATISFY THE REQUIREMENTS OF THIS
CHAPTER.

§ 15.133 Facility responsibilities

(a) A facility shall not hire an applicant nor retain an employee required to
submit a criminal history record information report whore IF tho CRIMINAL
HISTORY report rovoals a folonv conviction under tho act of April 14. 1972
(P.S. 238. No. 64) known as The Controlled Substance. Drug. Device or AND
Cosmetic Act (35 P.S. SS780 -101 — 780 -149444)?
{&)—A facility shall not him an applicant nor retain any omplovoo roouiroeMe
submit a criminal history rooord information report whore IF tho CRIMINAL
HISTORY report rovoals a conviction under one or more of tho FOLLOWING
provisions of 18 Pa.C.S. (relating to tho Crimos Codo):

Chapter 25 (relating to criminal homicide).
§ 2702 (relating to aggravated assawKL
S 2901 (relating to kidnapping).
3 2902 (relating to unlawful restraints
4 3121 (relating to rape).
5 3122.1 (relating to statutory sexual a s s a i l
S 3123 (relating to involuntary deviate sexual intercourse^
5 3121.1 (relating to sexual assaults
3 3125 (relating to aggravated indecent assaults
3 3126 (relating to indecent assaults
§ 3127 (relating to indocont exposure).
§ 3301 (relating to arson and related offenses) r
§ 3502 (relating to burglary).
6 3701 (relating to robborvk
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A folonv offence under Chapter 30 (relating to theft and rolatod offonoos),
0p4wo or moro misdemeanors under Chapter 39. S 4104 (rolatinq-te
foroorv).
S 4114 (relating to securing execution of documents by deception).
§ 4302 (relating to incest).
5 4303 (relating to concealing death of child).
4-4804 (relating to endangering welfare of children
9 4305 (relating to dealing in infant children^
4-4862 (relating to intimidation of witnesses or victims).
8 4953 (relating to retaliation against witness or victim^
A folonv offense under S 5902(b) (relating to prostitution and rolatod
offenses).
G 5903(c) or (d) (relating to obscene and other sexual materials and
performances^
§ 6301 (relating to corruption of minors)?
9 6312 (relating to sexual abuse of children^

f t ) If a facility receives a report from the State Police showing open
disposition for a crime which would prohibit hiring an applicant-^
retaining an omolovoo. the administrator or dosionoo shall roouiro tho
applicant or employee to obtain and submit court documents showing
disposition within 60 days of roooipt of tho original roport. Failure to
provide court documents as required will result in an administrative)
prohibition against hiring or retention. If tho roaoon for open
disposition is court scheduling, tho administrator or dosianoo ohaW
eheck status every 30 days until a court date io sot and, thereafter.-^
appropriate in order to receive tho disposition as soon as possible.

WWc) A facility shall not hire an applicant nor retain an omplovoo roouirod to
submit a criminal history record information report when IF tho criminal
background chock reports CRIMINAL HISTORY REPORT REVEALS
conviction of a Federal or out-of-stato offense similar in nature, as
determined bv the Department, to those listed in subsections (a) and fek
feWd) A facility shall ensure that applicant OR EMPLOYEE responsibility to
obtain criminal history record chock(s) REPORTS is explained to each
applicant OR EMPLOYEE_oraJiy_AND IN WRITING in a language
understood bv the applicant OR EMPLOYEE.
ffi (B) A-feeititv shall ensure that information obtained from tho criminal
history rocord remains confidential and is used solely to dotormino-aB
applicant's eligibility for employment FACILITIES SHALL MAINTAIN
EMPLOYMENT RECORDS WHICH INCLUDE COPIES OF COMPLETED
REQUEST FORMS FOR CRIMINAL HISTORY REPORTS, STATE POLICE
CRIMINAL HISTORY RECORDS AND DEPARTMENT LETTERS OF
DETERMINATION REGARDING FEDERAL CRIMINAL HISTORY
RECORDS.
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W (C) Facilities, oxcopt those roforonood in Soction 15.132 (a)(6)) (rotating
to facility porsonnol roauiromonts). shall maintain employment rooords whWi
include a copy of the complotod roouoot form for tho State Police criminal
history rooord chock or of the complotod State Police criminal history record
chock. SP 4-64. issued in response to a request for a criminal background
chock. AN ADMINISTRATOR SHALL ASSURE THAT INFORMATION
OBTAINED FROM STATE POLICE CRIMINAL HISTORY RECORDS AND
DEPARTMENT LETTERS OF DETERMINATION REGARDING FEDERAL
CRIMINAL HISTORY RECORDS REMAIN CONFIDENTIAL AND ARE
USED SOLELY TO DETERMINE AN APPLICANT'S ELIGIBILITY FOR
EMPLOYMENT OR AN EMPLOYEE'S ELIGIBILITY FOR RETENTION.
#4 (D) Facilities, oxcopt those referenced in Soction 15.132 (a)(6)) (relating
te-facility porsonnol roauiromonts). shall maintain employment records which
include, as applicable, a copy of tho completed request form for the FBI
criminal history rooofd check or a copy of 4fre FBI criminal history rooor-d
efreok fefm showing no convictions for one or more Federal or out of-state
offenses similar in nature to tho provisions in subsection (b). as determined
bv tho Department.
ffl- Facilities at which cam is provided bv employees supplied, roforrod or
afranaod bv other facilities shall, at a minimum, obtain from those other
facilities written assurance that:

(1) Employees who are supplied, referred or arranged havo complied
with criminal history record information roourioments in this Chapter
(2) EmplovoQ criminal history rooord information will bo made available
when nooossarv.

IF THE DECISION NOT TO HIRE OR TO TERMINATE EMPLOYMENT IS
BASED IN WHOLE OR IN PART ON STATE POLICE CRIMINAL HISTORY
RECORDS, DEPARTMENT LETTERS OR DETERMINATION REGARDING
FEDERAL CRIMINAL HISTORY RECORDS, OR BOTH, FACILITIES MUST
PROVIDE APPLICANTS AND EMPLOYEES WITH INFORMATION ON
HOW TO APPEAL TO THE SOURCES OF CRIMINAL HISTORY
RECORDS IF THEY BELIEVE THE RECORDS ARE IN ERROR.

S 15.134 Procedure.

(a) Applicants and facility personnel EMPLOYEES required to obtain a
criminal history record information report from the State Police mav obtain
forms from a State Policy facility.

(1) The State Police mav charge a fee of not more than $10.00. A
facility's check, cashier's check, certified check or money order shall
accompany the request unless other payment arrangements are made
with the State Police.
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(2) Facilities may at their option require that applicants and feGitiiy
personnel EMPLOYEES TO return the form to a designated individual for
submission of tho roquost bv the facility.

(b) Applicants and facility porsofwel-EMPLOYEES required to obtain a
Federal criminal history rocord information report ffem4he f&l shall obtain
the information packet from the facility or eefrtaet the Department for
instructions, all nooossarv forms and tho roquirod FBI fingerprint card.

(1) Applicants and facility personnel EMPLOYEES shall return the FBI
FEDERAL BUREAU OF INVESTIGATION fingerprint card and forms,
and a CASHIER'S check. CERTIFIED CHECK, OR MONEY ORDER
PAYABLE TO THE FEDERAL BUREAU OF INVESTIGATION in aft
THE EXACT amount net to excood-the established lee-set bv the FBI
FEDERAL BUREAU OF INVESTIGATION. Upon receipt, the
Department will submit the request to the State Police within fivo working
davs for transfer to the FBI FEDERAL BUREAU OF INVESTIGATION
All chocks should bo writton to tho FBI.
(2) Upon receipt of the completed criminal history feeefd information
report from the FBI FEDERAL BUREAU OF INVESTIGATION^_the
Department will dotormino if tho applicant is olioiblo for employment OR
IF THE EMPLOYEE MAY BE RETAINED. and_TME DEPARTMENT will
contact the applicant OR EMPLOYEE with a written statomont LETTER
OF DETERMINATION witem-ien thirty working days.

(3) If the Department roooivos a report from tho FBI showing
open disposition for a orimo which would prohibit hiring am
applicant or retaining an omplovoo. tho Department shall require
the applicant or omplovoo to obtain and submit to tho Department
court dooumonts showing disposition, within 60 days of tho date
tho Department notifies tho applicant or omolovoo. Failuro 4e
provide court documents as roouirod will result in an administrative
prohibition against hiring or retention..

(C) APPLICANTS AND EMPLOYEES SHALL COMPLETE ALL
NECESSARY FORMS. FACILITIES SHALL ASSIST AN APPLICANT OR
EMPLOYEE COMPLY WITH THIS REQUIREMENT IF REQUESTED.
(D)(c) Whilo submission of criminal history rocord information to facility
administrators or their desiqnoos is tho responsibility of tho applicant 2

IFacilitv administrators mav assume financial responsibility for the fees
through a Quarterly payment system.
(d) Applicants and facility porsennel afe-rosponsiblo to fill out all nocossafv
forms to comply with this section. Facilities shall assist an applicant er-
omplovoo in complying with this roouiromont if roouostedr
(o) Applicants and facility personnel shall obtain both Ponnsvlvania-and FBI
criminal history record information reports obtained no longer than one voar
prior to their application for omplovmont. Administrators, operators and non-
oxomot omplovoos shall, within the timo limits roouirod for submitting
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criminal checks, provide Pennsylvania and EB1 checks obtained no lonaor
than one year prior to thoir dato of submission. If tho date of tho record
report oxcoods the one year prior to application for employment or the
required dato of submission for administrators, operators and non-exempt
employees, a now clearance shaW-bo obtained.
ffl-(E) Applicants and facility personnel are EMPLOYEES ARE responsible
for reviewing a# THEIR OWN criminal history record information reports for
accuracy.
{q} Applicants and facility personnel may question tho Department's
determination bv submitting a request for review within 30 davs of receipt of
the determination?

S 15.135 Applicant OR EMPLOYEE rights of review.

(a) An applicant OR EMPLOYEE may review, challenge and appeal the
completeness or accuracy of the applicant's OR EMPLOYEE'S criminal
history fecord information report under 18 Pa.C.S. Sections 9125,
SECTIONS 9152-9183 (relating to the Criminal History Information Act), and?
tf applicable. OR Federal regulations at 28 CFR Section 16.34. OR BOTH.
(b) If an applicant's criminal hietorv record is. as a result of a challenge bv

tho applicant, changed so ao to remove any disoualifioation for
emplovmont. a facility mav reconsider tho applicant's application for any
positions available at that timer AN APPLICANT OR EMPLOYEE MAY
CHALLENGE THE CONVICTION COMPARISON INTERPRETATION
OF THE DEPARTMENT INVOLVING THE FEDERAL CRIMINAL
HISTORY RECORD BY FILING AN APPEAL WITH THE
DEPARTMENT UNDER 1 PA CODE CHAPTER 35 (RELATING TO
FORMAL PROCEEDINGS IN ADMINISTRATIVE PRACTICE AND
PROCEDURE) AND 6 PA CODE CHAPTER 3 (RELATING TO FAIR
HEARINGS AND APPEALS). APPEALS MUST BE POSTMARKED
WITHIN 30 DAYS FROM RECEIPT OF THE DEPARTMENT'S LETTER
AND BE IN WRITING TO THE ATTENTION OF THE SECRETARY OF
THE DEPARTMENT.

(c) If an applicant's challenge to tho criminal history record is doomed
invalid, tho applicant's rights for reconsideration bv tho facility are
exhausted.

$ 15.136 Facility personnel rights of review and appeal [Reserved]

W - Facility personnel, may review, challenge and appeal tho completeness
of-accuracv of criminal history record information report pursuant to the
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erocoduros sot forth in tho Criminal History Rooord Information Act (18 Par
GvS.A. Sootions 9152-9183) and, if applicable. Fodoral roaulations at 28
CFRSootion 16.34=
4b) If an omplovoo's criminal history record information rooort is. as a festd*
of a challonae bv tho omplovoo. changed so as to romovo any basis for
tormination. tho facility must reinstate tho omplovoo to oithor tho omplovoo's
former position or an equivalent position.
(o) An employee's challenge to the criminal rooord information rooort is
Wmitod to tho appeal rights sot forth in tho Criminal History Rooord
Information Act (18 Pa. C.S. Sections 9152-9183).

G 15.137 Provisional hiring.

(a) Administrators FACILITIES may employ applicants on a provisional
basis for a single period? not to exceed 30 davs for applicants applying for
tho Pennsylvania REQUESTING A STATE POLICE criminal history record
information rooort. and A SINGLE PERIOD not to exceed 90 davs for
applicants applying for the REQUESTING A £§| FEDERAL criminal history
record Wefmation report, if all of the following conditions are met:

(1) Applicants SHALL have applied for tho information required under 9
15.131 A CRIMINAL HISTORY REPORT and provideD the administrator
FACILITY with a copy of the completed reouest forms.
(2) The administrator FACILITY SHALL has HAVE no knowledge about
THE applicants which THAT would disoualifv them THE APPLICANT
from employment pursuant to tho Acts, subject to UNDER 18 Pa. C^-G
4911 (relating to tampering with public record information^
(3) THE AApplioants SHALL swear or affirm in writing that they aro THE
APPLICANT IS not disoualifiod from employment under tho Act.
(4) If tho information obtained from the criminal history record checks
reveals that applicants are disoualifiod from employment in accordance
with S 15.133. tho applicant shall bo dismissed immediately?
(5) (4) The provisionally employed applicant SHALL receives;

# AAn orientation which provides information on policies,
procedures and laws which address standards of proper care and
recognition and reporting of abuse or neglect, or both, of recipients.
# ( 3 ) THE FACILITY SHALL fReoularLY superviseivE observation
ef the applicant carrying out tho applicant's ASSIGNED duties. THE
RESULTS OF THE OBSERVATIONS SHALL BE DOCUMENTED
IN THE EMPLOYEE PERSONNEL FILE.

£§£ (4)_Fe±=a_A home health care agency? SHALL SUPERVISE the
supervision of a provisionally omploved applicant shall include
THROUGH random, direct observation/ AND evaluation of the applicant
and care recipient bv an employee who has been employed bv the home
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health aaencv for at least one year. THE RESULTS OF THE
OBSERVATIONS SHALL BE DOCUMENTED IN THE EMPLOYEE
PERSONNEL FILE.
#W5) Fof-a A home health aaencv which has been in business for less
than one year, supervision of a provisionally employed SHALL
SUPERVISE THE applicant shall include THROUGH random, direct
observation/ AND evaluation of the applicant and care recipient bv an
employee with prior employment experience of at least one year with one
or more other home health care agencies. THE RESULTS OF THE
OBSERVATIONS SHALL BE DOCUMENTED IN THE EMPLOYEE
PERSONNEL FILE.

(B) IF THE INFORMATION OBTAINED FROM THE CRIMINAL HISTORY
REPORT REVEALS THAT THE APPLICANT IS DISQUALIFIED FROM
EMPLOYMENT IN ACCORDANCE WITH §15.33, THE APPLICANT SHALL
BE DISMISSED IMMEDIATELY.
(b) (c) Tho administrator or desianeo shall on the 30th day of orovicieRal
omplovmont for a Pennsylvania resident applicant or tho 90th dav for a non-
rosidont applicant roviow tho contents of tho applicant's porsonnol filo -ON
THE 30TH DAY OF PROVISIONAL EMPLOYMENT OF A PENNSYLVANIA
RESIDENT APPLICANT OR THE 90TH DAY OF PROVISIONAL
EMPLOYMENT OF A NON-RESIDENT APPLICANT tojnsuig_jhatjho
roauirod copy of tho Stato Police CRIMINAL HISTORY RECORD or FBI .
THE LETTER OF DETERMINATION ISSUED BY THE DEPARTMENT, OR
BOTH criminal background chock results is phvoicallv present in tho fo ld*
along with tho correspondence from tho Stato Polioo or tho Department
advising that the applicant's omplovmont mav bo continued or must-be
terminated?
(o) (D) Exoopt as provided in subsection (d)(E), if inspection of tho filo-en
dav 30 or 90. as appropriate, rovoals that tho information notod in
subsections (a) and (b) STATE POLICE CRIMINAL HISTORY RECORD,
THE LETTER OF DETERMINATION ISSUED BY THE DEPARTMENT, OR
BOTH has not boon provided to tho omplovor. tho applicant's employment
shall bo immodiatolv suspended or terminated.
W M ^ - If information regarding THE-criminal history record reports. THE
LETTER OF DETERMINATION ISSUED BY THE DEPARTMENT, OR
BOTH, has not been provided as roouirod due to the inability of the State
Police or the mi FEDERAL BUREAU OF INVESTIGATION to provide #
within the mandated timo frames THEM TIMELY^ the period of provisional
employment Is SHALL BE extended until the facility receives the reouired
reports from tho State Police or FBI. DURING THE EXTENDED
PROVISIONAL EMPLOYMENT PERIOD, THE SUPERVISION AND
DOCUMENTATION REQUIREMENTS OF THIS SECTION SHALL BE
CONTINUED.
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6 15.138 Violations

(a) Administrative -
m An administrator or a desianee OR FACILITY OWNER-OPERATOR
who intentionally or willfully fails to comply or obstructs compliance with
§§ 15.131 through 15.137 commits a violation of this chapter and shall
be subject to an administrative penalty under paragraph (3).
(2) A facility ownor that intentionally or willfully fails to comply with or
obstructs compliance with S 15.131 through 15.137 of this chapter
commits a violation of this chapter and shall bo subioot to—an
administrative penalty undor paragraph (3).
^.VIOLATIONS AND PENALTIES SHALL BE DETERMINED BY TThe
Commonwealth agency which THAT licenses the facility, has jurisdiction
to dotormino violations -et this chaotor and THE COMMONWEALTH
AGENCY may issue an order assessing a civil penalty of not more than
$2.500. An order undor this paragraph is subject to 2 Pa. C.S. Chr-&
Subch. A (relating to practice and procoduro of Commonwoalth aoonoios)
and Ch. 7 Subch. A (relating to judicial roviow of Commonwealth aoeflev
action). AN ORDER ISSUED PURSUANT TO THIS PARAGRAPH IS
SUBJECT TO DUE PROCESS AS SET FORTH IN 2 PA.C.S.A. §§ 501-
555 (RELATING TO PRACTICE AND PROCEDURE OF
COMMONWEALTH AGENCIES) AND JUDICIAL REVIEW IN 2
PA.C.S.A. §§ 701-754 (RELATING TO JUDICIAL REVIEW).
£4) (3) REPRESENTATIVES OF THE DEPARTMENTS OF AGING,
HEALTH AND WELFARE WHO SUSPECT VIOLATIONS OF THIS
SECTION To assist Commonwoalth aooncios carry out tho
responsibilities sot forth in paragraph (3). representatives ef those
agencies who havo knowledge of violations shall report them to the
appropriate Commonwealth licensing agency UNDER PROCEDURES
DEVELOPED BY THE DEPARTMENT IN CONSULTATION WITH THE
LICENSING AGENCY. THE REPORT SHALL BE MADE IN WRITING
AND INCLUDE, AT A MINIMUM, THE FACILITY, THE
ADMINISTRATOR, OWNER, OPERATOR OR DESIGNEE SUSPECTED
OF COMMITTING THE VIOLATION AND A DESCRIPTION OF THE
SUSPECTED VIOLATION.

(b) Criminal -
£4} An administrator or a desionee OR FACILITY OWNER who
intentionally or willfully fails to comply or obstructs compliance with
SECTIONS 15.131 THROUGH 15.137 this chapter commits a
misdemeanor of the third degree and shall, upon conviction, be
sentenced to pay a fine of $2,500 or to imprisonment for not more than
one year, or both.
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(2) A facility ownor that intentionally or willfully fails to comply with or
obstructs compliance with this chapter commits a misdomoanor of the
third doaroo and shall, upon conviction, bo sentenced to pav a fime-af
$2.500 or to impriconmont for not moro than one year, or both.

REPORTING SUSPECTED ABUSE

S 15.141. General requirements.

(a) Administrators or employees who have reasonable cause to suspect that
aefefrt RECIPIENT is a victim of abuse shall:

(1) immediately make an oral report to the agency.
(2) Within 48 houro of making the oral report. mMake a written report to
the aoencv WITHIN 48 HOURS.

(b) Employees making oral or written reports shall immediately notify the
feeititv administrator OR DESIGNEE of these reports.
(c) Agencies shall notify faettitv administrators, or their desionees. and State
agencies with facility licensing responsibilities immediately when written
reports of abuse are received.
(d) Employees reouired to report abuse mav reouest fae#v administrators or
their desionees to make, or assist them THE EMPLOYEES to make, oral or
written reports.

§ 15.142. Additional reporting requirements.

IaL_ADMINISTRATORS OR ^Employees or administrators who have
reasonable cause to suspect that a recipient is the victim of sexual abuse,
serious physical injury or serious bodily injury, or that a recipient's death is
suspicious, shall, in addition to the reporting reguirements in Section
15.141 (a):

(1) Immediately make an oral report to law enforcement officials. An
employee shall immediately notify the FACILITY administrator or a
desionee following a report to law enforcement officials.
(2) Make an oral report to the Department during the current business
dav or. if the incident occurs after normal business hours, at the opening
of the next business dav.
(3) MAKE A WRITTEN REPORT WWithin 48 hours of making the oral
report, mako a written report to law enforcement officials and the aoencv.

(b) Law enforcement officials wiW SHALL promptly notify facility
administrators or their desionees that reports have been made with them.

(C) ADMINISTRATORS OR EMPLOYEES SHALL, IN ADDITION TO
COMPLYING WITH THESE REQUIREMENTS, COMPLY WITH ANY
REPORTING REQUIREMENTS OF THE COMMONWEALTH LICENSING
AGENCY THAT LICENSES OR FUNDS THE FACILITY.
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Mr. Robert C. Nyce Wyatte
Executive Director Notebook
Independent Regulatory Review Commisison
333 Market Street, 14th Floor
Harrisburg, PA 17101

Dear Mr. Nyce:

As a cosponsor of Act 169 of 1996 and Act 13 of 1997,1 very much appreciated
being invited to comment on the Department of Aging's proposed rulemaking regarding
Protective Services for Older Adults, Regulation #1-17 (#2077), by January 28, 2000.

Overall, the Department of Aging has accomplished a most laudable proposed
regulatory package. The only concerns I would have about certain proposed changes and
additions to Chapter 15 of existing regulations are as follows:

1. In Section 15.127(b), the proposed rulemaking would change the
minimum topics to be included in annual in-service training from mandatory
to permissive.

/ would recommend deleting this change since the three topics listed,
including an update on laws and regulations relating to protective services,
technical assistance for common problems and best practice presentations,
are worthy of an annual review.

2. In added Section 15.141(a)(2), administrators or employes who have
reasonable cause to suspect that a client is a victim of abuse shall within 48
hours of making the oral report make a written report to the agency.
Corresponding subsection (c) requires agencies to notify facility
administrators, or their designees, and State agencies with facility licensing
responsibilities when written reports of abuse are received.

) PRINTED ON RECYCLED PAPER



/ would recommend changing the proposal to require a written report
within 24 hours rather than 48 hours. In my opinion, this would be a
reasonable requirement that would have a number of potential benefits for
helping to protect clients. First, facility administrators would be more likely
to take a report seriously and to undertake a more prompt investigation of
the alleged abuse. Second, given that the appropriate State agency with
facility licensing responsibilities would be made aware of a report in a more
timely fashion, the agency could potentially undertake swift intervention
when it deems necessary.

3. In added Section 15.142(a)(3), employes or administrators who have
reasonable cause to suspect that a recipient is the victim of sexual abuse,
serious physical injury or serious bodily injury, or that a recipient's death is
suspicious shall make a written report to law enforcement officials and the
agency within 48 hours of making the oral report.

/ would recommend changing this proposed provision to requiring the
written report within 24 hours rather than within 48 hours to ensure the
opportunity for more swift agency action and law enforcement intervention
where necessary.

Thank you in advance for your kind consideration of my comments regarding this
regulatory package.

Si

.amille George
STATE REPRESENTATIVE
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SUBJECT: Older Adult Protective Services Regulations
House Aging and Youth Committee Review

House Members of the Aging and Youth Committee

o

51' o

FROM: The Honorable Jere W. Schuler, Majority Chairm
The Honorable Frank J. Pistella, Minority Chairman

In November of 1999, the Department of Aging filed with our committee proposed changes to
the regulations pursuant to the Older Adult Protective Services Act. Since that filing, the
committee staff met and identified issues that we believed needed further discussion with the
department. On January 11th, committee staff met with officials from the department and an
agreement was reached on substantive changes to those proposed regulations.

In order to keep each of you informed on these proposed changes to the regulations, the
executive directors of the committee were asked to jointly prepare a memo summarizing the
points that were discussed with the department as well as the department's agreed to changes.
We have attached that memorandum for your perusal.

If you have any questions concerning these proposed regulations and the agreement that was
reached with the department, please do not hesitate to contact either one of us or our respective
executive director.

attachment
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cc: Representative John Perzel, Republican Leader
Representative Donald Snyder, Republican Whip
Representative H. William DeWeese, Democratic Leadership
Representative Michael Veon, Democratic Whip
Richard Browdie, Secretary, Department of Aging
Bob Klugiewicz, Legislative Liaison, Department of Aging

Wohn R. McGinley, Jr., IRRC Chairman
Alvin C. Bush, IRRC Vice Chairman
Arthur Coccodrilli, IRRC Commissioner
Robert J. Harbison, III, IRRC Commissioner
John F. Mizner, IRRC Commissioner



House of Representatives
COMMONWEALTH OF PENNSYLVANIA

HARR1SBURG

MEMORANDUM

January 18,2000

SUBJECT: Older Adult Protective Services Regulations
House Aging and Youth Committee Review

1
o

b
The Honorable Jere W. Schuler, Majority Chairman
The Honorable Frank J. Pistella, Minority Chairman

FROM: Sharon E. S&wartz, Majority Executive Director
Lawregge^^ark, Minority Executive Director

As you are aware, the committee staffs met several weeks ago concerning the proposed
regulations to the Older Adult Protective Services statute and identified sixteen issues that we
believed needed further clarification and explanation concerning the Department of Aging's
intent. On January 11th, staff then met with officials from the department concerning our list of
issues and the proposed regulations. This meeting was extremely productive and we were able to
gain a better understanding of the rationale behind many of the proposed changes. In addition,
the department has agreed to make nine substantive revisions to the regulation proposal. We
have outlined below the list of sections and changes staff discussed with the department. The
mutually agreed-to changes based on staff concerns are in italics. With incorporation of these
agreed-to changes, we recommend that the committee act favorably upon the proposed regulation
changes.

1) Section 15.2 - Staff expressed concern regarding the references to "assisted living" in the
definition of facility. We believe that it is premature to reference a new category of care,
prior to necessary legislative action that would provide for a statutory basis for "assisted
living".

The department representatives agreed to remove the term "assisted living" from the
proposed regulations.



2) Staff expressed concern with the lack of a consistent term for individuals who would be
potential protective services consumers - the proposal includes several terms, ie. "older
adult", "client", "older person" throughout the document

The department representatives agreed to use the term "older adult" consistently throughout
the regulation -particularly since the enabling statute is the Older Adult Protective Services
Act The terms "client" and "olderperson " will be removed, where appropriate. In
addition, the term "client assessment" will be renamed "assessment".

3) Section 15.95(c)(2) - Staff expressed concern regarding the circumstances under which a
reassessment for protective services clients would occur - the proposal indicates that
reassessment would be done before a case is terminated, transferred or it is the agency's
judgment that a reassessment is appropriate. We requested that reassessment should also
occur in the event of a change in the individual's condition.

The department representatives agreed to include language to reflect that a change in the
individual's condition would also trigger a reassessment.

4) Section 15.105(1)- Staff expressed concern regarding an inconsistency between language in
current law (section 306(a)) and language proposed in regulation regarding disclosure of
information in a protective services case record. Current law indicates that "information shall
not be disclosed to anyone outside the agency other than to a court of competent jurisdiction
or pursuant to a court order". The proposed regulation removes the word "or" thereby
removing the option of disclosing information either to a court of competent jurisdiction or
under a court order. The proposed regulation would state that "information may be disclosed
to a court of competent jurisdiction under a court order".

The department representatives agreed that the language must be consistent with the statute
and agreed, therefore, to reinstate the word "or".

5) Section 15.132(a)(2) - Staff expressed concern regarding language that would allow facility
administrators and operators a period of 90 days from the date of employment within which
to comply with the criminal history record information requirements. We indicated that this
language is not consistent with the intent of the statute.

The department representatives agreed that the administrators and operators who are
residents should comply with the criminal history record information requirements within 30
days from the date of employment - and, non-resident administrators and operators should
comply within 90 days from the date of employment They will make the revisions,
accordingly.
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6) Section 15.132(6)(b) - Staff expressed concern regarding language that would impose a
burden on employees for determining whether they are required to obtain a criminal history
record information report as required - the language would further exempt the facility from
liability for failure to inform the employee of his obligations. We indicated that this
language goes beyond the intent of the statute.

The department representatives agreed that this language is not authorized by statute and,
therefore, agreed to strike the language.

7) Section 15.133(g, h, i) - Staff expressed concern regarding information that would be
required to be maintained by facilities in employment records. We requested that the
employment records include both the completed request for the State Police/FBI criminal
history record information and the criminal history record information subsequently supplied
by the State Police/FBI. In addition, we requested that all information be maintained onsite
at any facility where an individual is an employee, even in cases where the facility uses
employees supplied, referred or arranged by other facilities.

The department representatives felt that the recommendations were sensible and agreed to
make appropriate technical revisions in the proposal to address those concerns in the
manner requested by staff,

8) Section 15.136- Staff expressed concern with the inconsistencies between the titles of
Sections 15.135 and 15.136 - one section refers to the right of appeal and the other does not.

The department representatives agreed that the term "and appeal" should not be included in
the Section 15.136 title and will remove that language, accordingly.

9) Section 15.137(d) - Staff expressed concern with allowing the provisional employment to be
extended for an unspecified period of time due to State Police or FBI administrative delays.
We requested that the language be strengthened regarding mandatory supervision of staff
during a period of provisional employment for the protection of the care recipient.

The department representatives agreed that emphasis should be given to the necessity of
supervision in these instances and will strengthen the language, accordingly.

In addition to the substantive language changes that were agreed-to, staff expressed concern
regarding Section 15,21 (b). We believe that the proposed language has the potential of creating
confusion with regard to its applicability in a facility setting, given that the term "caretaker" is
defined as "an individual or institution". We have requested that the department issue an
interpretive bulletin to Area Agencies on Aging to provide clear guidance on its intent for
implementation of this provision.



The department representatives agreed to provide guidance to Area Agencies on Aging on
implementation of Section 15.21(b) through issuance of an interpretive bulletin.

Finally, staff expressed concern regarding the department's proposal to remove language in
Section 15.13 that currently prohibits designating a protective services caseworker as an agency
long-term care ombudsman. We are concerned that removal of this prohibition may result in a
potential conflict-of-interest situation if one individual would be permitted to fulfill both
functions. Given the significant separate roles that the protective services unit and the
ombudsman each perform, we believe that it is in the best interest of long-term care consumers
and other vulnerable older adults to maintain these functions with separate, distinct individuals.

It is our understanding that the department has not made a final decision on this issue.

We would be happy to meet with you to discuss this material in further detail. Please advise.

SES/LMC/db


